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FAMILY LAW

.COIVIIVI ENTARY Unwed partners
need new property d1ViSlon scheme

By Kevm Hannah

Unmarried domestic partner- .

ships (UDPs) are on the rise; mar-
riage partnerships are on the
decline. Nevertheless, the avail-
ability of a straightforward equal

division of property for unmarried '

. cohabitants, where there is no gov-
- erning leglslatlon, remains prob-
lernatic.

- However, -desplte the differ-
- ences between the two relation- .

ships, a fundamental principle
underlying most provincial matri-
monial property regimes offers

: gt‘u'dance — the “product” of the
marriage partnership.

In Walsh v. Bona [2002] 4
S.C.R. 325, the court made some
interesting comments on the dif-
ferences between marriage and

. unmarried cohabitation in deter-
mining that the equality rights of
Susan Walsh and Wayne Bona had
not been infringed. It distinguished

them primarily on the basis thata

marriage is a “permanent and reci-
procal life commitment” and an
“economic partnership” with
sharing of economic product fol-
lowingits breakdown.

; Su"preme

‘unmarried cohabitants have 4

Court dec';lslons
involving spousal support as well
{e.g., Bracklow v. Bracklow [1999
1'S.C.J. No. 14). While

tionship characterized by conve-
nience, the absence of any long-

‘term  commmitment and any

significant interdependence, many -
" have what amounts to a marriage_
+ partnership without the licerise.

The connection between may-
riage as a social and economic

partnersth and the equal division -
-of property following its break-
" down is this: most marriage part-.

nerships involve a high degree of

: mterdependence with many pecu-
niary and non-pecuniary contribus -

tions from each spouse which,

though' different, are equally_

important and valuable.
Following such a partnership it

- seems fair and reasonable — almost
obvious ~ thiat the material product -

of that partnership would be
shared equally. This is the justifi-
cation for'the presumption of equal
division that is common to all

provincial matrimonial property - g
" rogimes, The measuring or com- . S

specifically rejected in most cases.
The concept of product of the
marriage partnership, though itself
niot a phrase found in matrimonial
property statutes, is so funda-
mental to the concept of equal
sharing that it can be used to
explain the exceptions or exemp-

tions to sharing found in most of -
“them.

For exdmpie gifts from third
part:es, inheritance and property

‘acquired before the marriage ate
-almost uniformly treated as not
_shareable, What do they have in -

common? They are not product of
the marriage partnership: they are

inserted from the outside. The very
justifi'é:aﬁcn for sharing in the first -
-place is absent for assets that are

not product of the marriage part- .

nership. But can the partnership
product concept be applied to
unmarried partners and would it be

an improvement on the traditional -
" unjust enrichment approach?

In Peter v Beblow [1993] 1

S:C.R. 980, the court addressed

the dzvxsmn of the property of a

common law couplé following 12
years of unmarried cohabitation.

“The now standard three-part unjust
enrichment analysis of an enrich-

ment, a deprivation and the
absence of a-juristic :easan was
discussed at length.

" Although the court established-

that unjust enrichment was present
on this test, it also noted that there
will almost always be unjust

-enrichment present in domestic
re]atlonshlps with children and a -

more or-less traditional dms;on of
labour. o
. In other words, the artificiality

of the exercise of applying the -
unjust enrichinent test (¢reated ina. -
commercial, not a domestic con-

text) to a relationship that is a mar-

riage partnership without the legal

11

trappings was tacitly acknowl-

. edged. Not only was it acknowl-

edged, when it came to deter-
mining the remedy for the unjust
enrichment, the court preferred a
“value survived” approach to the
more traditional unjust enrichment
remedies that focus on the value of”
specific contributions in relation to
specific assets (constructive trust), -
or to quantifying the value of the
service - rendered. (quamum
meruit),

In the result, if not cons1stent1y

_in.the legal analysis, Peter and
" Beblow’s relationship was treated
‘as the kind of domestic partnership

whose product should be shared
equally; like 2 marriage. -
The problem with applying the
three-part test to UDPs is that it is
unhelpful in’ practice. In the

* trenches, this test leads lawyers,

judges and clients in- circles,

" focusing on whether the claimant

(usually the “wife””) has been ade-
quately compensated for her
domestic contributions, whether:
her contributions are sufficiently
linked to a particular asset and the

extenit of the contribution (the
interest and contribution must be .

proportional). -
. This approach whlle havmg
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~doesn’t work
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_ some potential in more temporary
relationships without children and
without significant interdepen-
dence, should be abandoned in
relation to lasting UDPs-of inter-
dependence, for the same reason

-it has been almost unifornily
rejected for marriage partner- .
ships. The traditional unjust

enrichment test doesn’t work well .

- and never has. It promotes an

adversarial contest focused on

‘who has contributed more; or who

has benefited most. .
On the other hand, the pariner—
ship product approach suggests

‘that if an asset is-product of a

~ UDP like-a marriage, the same

justification exists for sharing

" equally as in a marriage partner-

_ship. - A presumption of equal
sharing would and should apply.

~ The first and most critical
issue, therefore, would become-
whether a UDP crosses this

. threshold. Factors in the.analysis
would undoubtedly include dura-
tion, dependent c¢hildren, the.
degree of interdependence,
mutual support, intentions, etc.

_ Cohabitants who;do ret cross this
" threshold may be most fairly

treated in the more’traditional

" unjust’ enrichment approach
(value of contribution to specific

- assets or value of sefvices).

Abandoning the traditional :
unjust enrichment approach in

" favour -of a presumption. of

" . equally sharing the product.of a

'UDP with the hallmarks of a mar-
riage would accord more closely
“with the expectations of parties
(recognized by the court in Pefer)
.and avoid the unhelpful contnbu-




